
PROPRIETARY ESTOPPEL: 
A Sword to Enforce Expectations
BY DAVID A. HuNTER, HAMILTON DuNCAN ARMSTRONG & STEWART, SuRREY BC

ISSuE 141 | Summer 14 | 49

the Verdict // Articles



Michael stood in 
stunned disbelief 
as he stared at the 

document in his left hand. 
An open envelope lay on 
the floor at his feet, with the 
words “Price & Price LLP” 
printed in bold letters in the 
upper left hand corner. 

“I can’t believe it,” he said. 
“This has to be a mistake”. 

Michael was just 20 years 
old when his uncle asked 
him to stay on the family 
farm. His older cousins, 
William and Daniel, had 
long since left home by that 
time – lured away from 
that tiny rural pocket of the 
province to bigger and 
better things in the big city.

By the time he dropped 
out of school at 15, it had 
already become apparent 
to everyone in the family 
that Michael would take 
over the farm for uncle 
Jack one day. Despite 
this inevitability, it wasn’t 
until Jack officially spoke 
the words on that rainy 
November day that it really 
sank in with Michael that 
this land was his  
lot in life. 

uncle Jack made a deal 
with Michael that day. If 
Michael committed his life 
to the farm – if he became 
his right hand man in the 
business – the farm would 
be his one day. uncle 
Jack was a very blunt and 
honest man, and did his 
best to convince Michael 
that this was his best 
option:

“You are not like Bill or 
Danny, Michael”, he said, 
“This is your best chance 
of building something for 
yourself.  If you work for me 
now, and put everything 
you have into running the 

farm, I will give you the land 
when I die.” 

“What about Bill and 
Dan?” asked Michael. 

“Bill and Dan don’t need 
my help,” he said. “They 
have never had any interest 
in this farm, and have 
always had their sights set 
on a life I cannot provide. It 
would not be fair for them 
to have any piece of my 
land – not if you are the one 
to put the effort in.”

Those words resonated 
like a shot as Michael read 
the letter to himself:

Because of your 
uncle’s failure to 
have his “will” 
signed, the farm 
will not go to you. 
Instead, it will 
be split equally 
between your 
cousins Daniel  
and William. 

Michael knew that uncle 
Jack did things informally 
in life, but how could he 
not have made absolutely 
sure that the property 
would not go to Michael 
when he died? After all, 
not only had Michael spent 
every day for the past 20 
years toiling for uncle Jack, 
but he had spent at least 
$50,000 of his own money 
for improvements to the 
property, not the least of 
which was the new barn he 
had built over the past year. 

“What am I going to do?” 
Michael thought to himself.  

*****

WHat WOuLd yOu dO FOr MICHaEL? 
With the modernization of restitutionary principles in the past 

four or five decades, and the relatively recent emergence of the 
unjust enrichment principle as an independent cause of action 
(or at the very least, the theoretical foundation for the modern 
law of restitution) many lawyers would be tempted to frame 
Michael’s claim against his uncle’s estate in restitution.  Few 
could argue against the proposition that that the three elements 
necessary for unjust enrichment are present in Michael’s case. The 
estate has been enriched by Michael’s labour and out-of-pocket 
expenses, Michael has suffered a corresponding depravation, and 
there is no juristic reason for the enrichment to stand. 

But the law of restitution does not adequately address the 
bigger loss Michael has suffered – his expectation that he would 
become the outright owner of the farm when his uncle passed 
away. Even if the court was willing to impose a constructive trust 
over the property as a remedy for unjust enrichment, Michael’s 
interest in the property would be limited to the value of his 
work and improvements. But what about Uncle Jack’s promise? 
Shouldn’t that promise, and Michael’s corresponding expecta-
tions based on that promise, be enforced?  

According to long-standing equitable principles, the answer is 
yes. In fact, “equity has a long tradition of enforcing or granting 
rights to those who have been induced to invest in or improve 
property owned by others by direct encouragement or informal 
agreement”1. This principle is called proprietary estoppel. 

Proprietary Estoppel – A sword to enforce promises 
In its enlarged and elevated nature as proprietary 
estoppel, equity stands ready to strike or defend  

as and when conscience commands”.2

The modern doctrine of proprietary estoppel arose from two 
types of cases: “estoppel by encouragement” and “estoppel by 
acquiescence”. In the first, one party encourages the other in the 
expenditure of money or in doing something to their detriment 
in anticipation of having a right over certain land. In the second, 
one party, who knows the true situation, stands by while the 
other spends money on land over which the latter mistakenly 
believes to have a right3. 

The foundation of modern proprietary estoppel is the House of 
Lords decision in Ramsden v. Dyson4. In that case, the plaintiffs 
alleged that a landlord had encouraged their belief that if they 
took his land and built on it they would be entitled to a sixty 
year lease, renewable every twenty years. Lord Cranworth ap-
proached the issue as one of estoppel by acquiescence:

If a stranger begins to build on my land supposing it 
to be his own, and I, perceiving his mistake, abstain 
from setting him right, and leave him to persevere 
in his error, a Court of equity will not allow me 
afterwards to assert my title to the land on which 
he had expended money on the supposition that 
the land was his own. It considers that, when I saw 
the mistake to which he had fallen, it was my duty 
to be active and to state my adverse title; and that it 
would be dishonest in me to remain wilfully passive 
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on such an occasion, in order afterwards to profit by 
the mistake which I might have prevented.

Lord Kingdown saw the case as one of estoppel by encourage-
ment:

The rule of law applicable to the case appears to me 
to be this: If a man, under a verbal agreement with 
a landlord for a certain interest in land, or, what 
amounts to the same thing, under an expectation, 
created or encouraged by the landlord, that he shall 
have a certain interest, takes possession of such land, 
with the consent of the landlord, and upon the faith 
of such promise or expectation, with the knowledge 
of the landlord, and without objection by him, lays 
out money upon the land, a Court of equity will 
compel the landlord to give effect to such promise 
or expectation.

The key for the aggrieved plaintiff seeking to obtain an interest 
in estate property is that the doctrine of proprietary estoppel can 
be used as both a sword and a shield5. In other words, unlike 
the more familiar doctrine of promissory estoppel,  proprietary 
estoppel can give rise to an independent cause of action. 

Since the mid-19th century, many attempts have been made to 
articulate a comprehensive definition of “proprietary estoppel”. 
Many definitions have been proposed, but it is commonly ac-
cepted that the doctrine is comprised of the following essential 
elements:

• the owner of property induces, encourages, or allows the 
plaintiff to believe that he or she will enjoy some right or 
benefit over the owner’s property; 

• in reliance upon this belief, the plaintiff acts to his or her 
detriment to the knowledge of the owner; and

• the owner then seeks to take unconscionable advantage 
of the plaintiff by denying him or her the right or benefit 
which the plaintiff expected to receive6. 

Courts continue to divide proprietary estoppel cases into the 
same two types of cases initially discussed in Ramsden v. Dyson: 
those involving promises for an interest in property and those 
involving acquiescence. According to Maddaugh and McCamus, 
the latter cases concern the law of mistake, which is a related but 
separate doctrine from proprietary estoppel7. The case law has 
not caught up to this view, however, and still appears to lump 
both strands together under the proprietary estoppel doctrine. 
Some cases have referred to proprietary estoppel as just a modern 
term used to describe “estoppel by encouragement” or “estoppel 
by acquiescence”8.

Traditionally, the court required plaintiffs under the acqui-
escence branch to satisfy a rigorous five-part test to succeed in 
their claim9: 

(1) The plaintiff must have made a mistake as to his 
legal rights. 
(2) The plaintiff must have expended some money or 
must have done some act (not necessarily upon the 
defendant’s land) on the faith of his mistaken belief; 
(3) The defendant, the possessor of the legal right, 

must know of the existence of his own right which is 
inconsistent with the right claimed by the plaintiff.
(4) The defendant, the possessor of the legal right, 
must know of the plaintiff’s mistaken belief of his 
rights. If he does not, there is nothing which calls 
upon him to assert his own rights.
(5) The defendant, the possessor of the legal right, 
must have encouraged the plaintiff in his expenditure 
of money in the other acts which he has done, either 
directly or by abstaining from asserting his legal right.

These five elements have now been overtaken by a broader and 
less literal approach. The current  test is now “whether upon the 
facts of the particular case the situation has become such that 
it would be dishonest or unconscionable for the plaintiff…to 
continue to seek to enforce it.”10

The “encouragement” cases deal with promises, not mistakes. 
In these cases, the owner of property actively encourages the 
plaintiff in performing some work on the property or in spending 
money for the benefit of the property in anticipation of obtain-
ing a specific right over it. Maddaugh and McCamus succinctly 
describe the doctrine as follows:  

Whenever one party has represented to another that 
the latter has some interest or will obtain some inter-
est in the property of the former and thereby induces 
the other party to change position to the party’s det-
riment in reliance upon such representation, equity 
will not permit the former to insist upon his or her 
strict legal rights to the prejudice of the latter11. 

One issue that often arises in the encouragement cases is the 
quality of the promise or assurance. In Sabey v. Beardsley12, 
the BC Supreme Court followed the House of Lords decision 
in Thorner v. Major13 and held that the promise need not be 
objectively clear and unequivocal from the perspective of an 
outsider. What matters is that it is clear and unequivocal to the 
person to whom it was made, in the context of the relationship 
between the parties. The court adopted the following statement 
from Lord Hoffman:

The promise must be unambiguous and must appear 
to have been intended to be taken seriously.  Taken 
in its context, it must have been a promise which 
one might reasonably expect to be relied upon by 
the person to whom it was made. [Emphasis added]

tHE ExtENt OF rELIEF – “EquIty dISPLayEd at ItS 
MOSt FLExIBLE”

The marked difference between the two categories of pro-
prietary estoppel has made it difficult to articulate a common  
remedy for the harm, other than such general guidance as “the 
minimum equity to do justice”14. As Lord Denning put it, it 
is in proprietary estoppel cases where “equity is displayed at its 
most flexible”15. 

The measure of relief under the “acquiescence” branch of 
proprietary estoppel is restitution for the value of the work or 
improvement. In this respect, this branch of proprietary estop-
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During this time, the plaintiff worked on the farm 37 hours 
each week. He received free room and board, a bag of groceries 
each week, and $100 for gas money each month. In 2005, the 
plaintiff moved to Bellingham, and in January 2006 he took a 
job at an accounting firm in Seattle, foregoing opportunities 
elsewhere so he could stay close to the farm. 

In 2003, the deceased’s husband made three explicit state-
ments to the plaintiff to the effect that the farm would be his 
one day. One of these statements was made in the presence of 
the deceased. At about this time, both the deceased and her 
husband also made “codicils” to their wills leaving the farm to 
the plaintiff. After the deceased’s husband died in 2006, the 
deceased made a further statement to the plaintiff that the farm 
would belong to him. When the deceased died unexpectedly in 
May 2011, it was discovered that the codicils were invalid for 
failing to comply with the Wills Act. The deceased’s valid will 
gifted the farm to another individual. 

The court found that the plaintiff had satisfied the require-
ments for proprietary estoppel. First, it was reasonable for the 
plaintiff to interpret both the statements of the deceased and 
the deceased’s husband, the latter of which the court found 
were made jointly on behalf of both individuals, as assurances 
he would get the farm when they died. Further, the plaintiff had 
acted to his detriment in reliance on the statements. Not only 
did he give up becoming a professional dressage rider to work 
on the farm, but he also oriented his accounting career so he 
would be close to the farm. The court held that the plaintiff did 
not have to show a financial detriment. 

In Cowedery v. Sorkos Estate, the deceased owned a restaurant 
where both plaintiffs worked as dishwashers and bus-boys since 
the age of 12 and 8 years, respectively. The deceased was the com-
mon law partner of the plaintiffs’ maternal grandmother, and 
referred to the plaintiffs as “his boys”. When the two plaintiffs 
were teenagers, they had a breakfast meeting with the deceased. 
During this meeting, the deceased laid out a proposal to the 
plaintiffs whereby upon his death his estate would convey to 
the plaintiffs his farm and two cottage properties, provided that 
the plaintiffs assisted him, when and however he asked, until his 
death. The plaintiffs accepted. 

Until the deceased died, the two plaintiffs remained true to 
their commitment. They performed various tasks around the 
farm and cottages, including yard work, repairing appliances 
and various maintenance tasks. Along with the work at the farm 
and cottage, the plaintiffs also assisted the deceased in his busi-
ness ventures. This involved refurbishment and repair of used 
restaurant and farm equipment. The boys assisted in cleaning, 
repairing and refurbishing the equipment for resale. The trial 
judge put it in these terms:

Gus asked and expected the Plaintiffs to attend to 
all tasks, if and when he asked. His requests to them 
were in the nature of demands…

The Plaintiffs accepted the proposition Gus had put 

pel is really no more useful than an action framed in unjust 
enrichment and constructive trust. In fact, was a court to insist 
upon the traditional and more stringent five-part test set out in 
Wilmott v. Barber16, the broader doctrine of unjust enrichment 
would surely be more favourable to the plaintiff.  

Conversely, the measure of relief in the “encouragement” cases 
is not restitutionary. It is to make good, so far as may fairly be 
done between the parties, the expectations of the plaintiff which 
the owner has promised or encouraged. Thus, in Western Fish 
Products Ltd. v. Penrith (District Council), the English Court of 
Appeal held:

[W]hen A to the knowledge of B acts to his detri-
ment in relation to his own land in the expectation, 
encouraged by B, of acquiring a right over B’s land, 
such expectation arising from what B has said or 
done, the court will order B to grant A that right on 
such terms as may be just. [Emphasis added]17  

The specific right the court will grant to the plaintiff depends 
on the promise and expectation. In some cases the appropri-
ate remedy may be limited to an easement to use the land in a 
certain way18. In other cases, the appropriate remedy may be as 
extensive as a conveyance of the entire fee simple interest in the 
property to the plaintiff19. 

Recent English authority does suggest an element of pro-
portionality may be imposed in the expectation cases. In other 
words, in deciding whether to give effect to the plaintiff’s ex-
pectations or whether to award relief on some other basis, the 
court may be inclined to consider all the circumstances of the 
case, and in particular, whether the plaintiff’s expectation is 
proportionate to the detriment suffered20. Some commenta-
tors21 disagree with this approach, and argue that expectation 
cases should not be considered any differently from contract 
cases involving nominal consideration. They should be prima 
facie enforceable, perhaps subject to reduction for the value of 
incidental benefits received by the plaintiff.  For example, in 
Henry v. Henry22, the plaintiff was promised the defendant’s 
land if she cared for her and cultivated the land until her death. 
Though the plaintiff detrimentally relied on this promise, she 
also obtained the incidental benefits of, amongst other things, 
rent-free accommodation for 30 years. The court took this into 
account and awarded the plaintiff a 50% interest in the land 
rather than the promised full interest. 

PrOPrIEtary EStOPPEL IN EStatE LItIgatION
Both Sabey v. Beardsley23 and Cowderoy v. Sorkos Estate24 provide 

illustrations of the lengths the court is willing to go to enforce 
a promise and protect expectations in the context of an estate 
dispute. In Sabey, the deceased and her husband owned a horse 
farm in Langley. When the plaintiff was 12 years old, he began 
receiving dressage lessons on the farm, and after graduating 
high school and travelling abroad for a few years, started work-
ing on the property.. He lived and worked on the farm from 
2001 to 2005 as a working student, commuting back and forth 
to Bellingham, Washington for his college accounting classes. 
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to them at the “1985 breakfast meeting”. Without 
fail, they were present when asked. Not only did they 
give of their time and energy to Gus for more than 
25 years, but more importantly, on many occasions, 
they inferentially placed their commitment to Gus 
first, at the expense of their priorities25.

When the deceased died, some 25 years after the “breakfast 
agreement”, the plaintiffs discovered that he had made more than 
one will. In his first will, he left the farm and cottages equally 
to both plaintiffs as promised. But in his second will, made two 
years later, he only left the boys $25,000 each, and made no 
mention of the properties. The residue of the estate was gifted 
to his five siblings in Greece. 

At trial, the plaintiffs called numerous witnesses to confirm 
the relationship and work they had done on both the farm and 
cottages. The witnesses confirmed the deceased’s assertions that 
the properties would one day belong to the plaintiffs. Based on 
this evidence, the court held that the plaintiffs had met the test 
of proprietary estoppel with respect to the farm and two cottage 
properties. The deceased had made repeated, unambiguous assur-
ances for many years to the plaintiffs regarding their inheritance 
of the properties, and the plaintiffs relied on the promises to 
their detriment by subordinating their lives to the deceased’s 
wishes and demands. The court added that given the degree to 
which the plaintiffs had altered their lives, the plaintiffs could 
not be adequately compensated on a quantum meruit basis. 
Trying to do so would be akin to “putting Humpty Dumpty 
back together again”.

CONCLuSION 
Most estate litigation practitioners have no doubt heard count-

less stories from disappointed clients about broken promises 
made to them by a deceased family member or close friend. If 
such a promise involves an interest in land, and the client has 
reasonably acted to his or her detriment in reliance on it, the 
above principles should be considered as a means to enforce the 
deceased’s word. V 
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