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AVOIDING THE MOST COMMONLY LITIGATED WILLS AND ESTATES ISSUES:  

A LITIGATOR’S PERSPECTIVE  
 
I.   INTRODUCTION 
 
Wills and estates practitioners – as well as other professionals involved in the estate planning 

process – can take many different steps throughout the planning process to limit the likelihood of 

a successful challenge to an estate plan and/or a testamentary document. Litigation cannot be 

completely avoided, of course, but the risks inherent in estate planning transactions can be 

significantly reduced by taking some relatively simple steps at the front end.  

Three of the most commonly litigated issues in estate litigation are: (1) testamentary capacity; (2) 

undue influence; and (3) gifts by right of survivorship. In recent months, various decisions from 

B.C. courts involving these issues have shined a spotlight on the broad duty placed on solicitors in 

the estate planning process, and the importance of taking accurate and complete notes and properly 

documenting a will maker’s intentions. It is essential that any solicitor practicing in the wills and 

estates field review the principles set out in these decisions to ensure they are meeting the standard 

expected of them in the planning and drafting process. 

 
II.   TESTAMENTARY CAPACITY AND UNDUE INFLUENCE  
 

A.   TESTAMENTARY CAPACITY 
 
Wills and estates solicitors are on the front lines of determining testamentary capacity. 

Testamentary capacity is not a medical concept or diagnosis, and it cannot be established merely 

by reference to medical records or expert opinion. It is a “legal construct” that, if challenged, 

requires a critical and meaningful analysis to determine. Often, the solicitor who took the 

instructions and drafted the testamentary document will be in the best position to assess and 

provide the court with evidence of capacity. And that evidence will have to demonstrate more than 

simply the will-maker’s ability to answer questions of ordinary and usual matters. It will have to 

demonstrate that the will-maker had a “disposing mind and memory”.1   

                                                            
1 Laszlo v. Lawton, 2013 BCSC 305 at paras. 194-96 (per Ballance J.) 
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The starting point for any discussion of testamentary capacity remains Banks v. Goodfellow.2 To 

prove that a will-maker had testamentary capacity, the proponents of his or her will have to lead 

evidence that establishes that the will-maker: 

a) understood the nature of the act of making a will and its effects; 

b) understood the extent of the property of which he or she is disposing; 

c) was able to comprehend and appreciate the claims to which he or she ought to give 

effect; and 

d) had no disorder of the mind that poisoned his or her affection, perverted his or her 

sense of right, or prevented the exercise of his or her natural faculties – that no 

insane delusion influenced his or her will in disposing of his or her property and 

bringing about a disposal which, if the mind had been sound, would not have been 

made. 

The foregoing components of the testamentary capacity test established in the 19th Century were 

restated by Mr. Justice Laskin (dissenting on other grounds) in Schwartz v. Schwartz: 

 
The testator must be sufficiently clear in his understanding and memory to know, on his 
own, and in a general way (1) the nature and extent of his property, (2) the persons who 
are the natural objects of his bounty and (3) the testamentary provisions he is making; and 
he must, moreover, be capable of (4) appreciating these factors in relation to each other, 
and (5) forming an orderly desire as to the disposition of his property. 3 

 
The legal burden of proving testamentary capacity is with the party propounding the impugned 

will. But in discharging that burden, the propounder is aided by a rebuttable presumption that the 

will-maker possessed the requisite testamentary capacity where the will was duly executed in 

accordance with the statutory formalities after having been read by or to the will-maker, who 

appeared to understand it.4  

                                                            
2 (1870), L.R. 5 Q.B. 549 (Eng. Q.B.) 
3 (1970), 10 D.L.R. (3d) 15 (Ont. C.A.), cited by Laszlo, supra note 1, at para. 188 and Halliday v Halliday Estate, 
2019 BCSC 554 at para. 27 (per Hinkson, C.J.) 
4 Laszlo, supra note 1, at para. 202 (per Ballance J.) 
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This presumption of capacity may be rebutted by evidence of well-grounded suspicions, known as 

"suspicious circumstances", relating to one or more of the following circumstances: (1) 

surrounding the preparation of the will; (2) tending to call into question the capacity of the testator; 

or (3) tending to show that the free will of the testator was overborne by acts of coercion or fraud. 

Where suspicious circumstances arise, the presumption is said to have been spent and the 

propounder reassumes the legal burden of establishing capacity.5 

B.   UNDUE INFLUENCE 
 
Though undue influence can take many forms, solicitors will most likely encounter its potential 

where the would-be will maker is elderly and frail and heavily dependent on someone for things 

like personal care, managing their finances, and/or companionship. Often, the person on whom the 

will-maker is relying is an adult child who stands to benefit from the estate plan disproportionately 

to the will-maker’s other family members. In situations such as these, our courts have made it clear 

that the estate planning solicitor has a heightened or “broader” duty to ensure the will-maker 

understands the nature and the implications of the proposed estate plan.  

Before discussing that duty in further detail, a brief review of the general principles of undue 

influence is helpful. In Leung v. Chen, Madam Justice Dardi discussed what a person challenging 

a will must prove to succeed in a claim of undue influence: 

In order to invalidate a will on the grounds of undue influence, the asserting party must 
prove that the influence exerted against the will-maker amounted to coercion, such that the 
will did not reflect the true intentions of a free will-maker and was not the product of the 
will-maker's own act. The undue influence must constitute coercion which could not be 
resisted by the will-maker and which destroyed his or her free agency. It is well-established 
on the authorities that if the will-maker remains able to act freely, the exercise of significant 
advice or persuasion on the will-maker or an attempt to appeal to the will-maker or the 
mere desire of the will-maker to gratify the wishes of another, will not amount to undue 
influence […].6 

 
At common law, undue influence with respect to a will had to be proved by the party asserting it 

on a balance of probabilities. However, since the introduction of the Wills, Estates and Succession 

Act 7, if it is established that a person was in a position where the potential for dependence or 

                                                            
5 Ibid, at para. 204 
6 2013 BCSC 976 at para. 35 
7 S.B.C. 2009, c. 13, s. 52 
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domination of the will-maker was present, the person challenging the will is aided by a 

presumption that it was executed under undue influence. Once the party alleging undue influence 

establishes that the alleged influencer was in a position where the potential for dependence or 

domination of the will-maker was present, the onus rests on the party seeking to uphold the will to 

prove that undue influence was not exercised.8 In this respect, the law of undue influence relating 

to a testamentary document now mirrors the law of undue influence at common law relating to 

inter vivos transactions, where the above-noted presumption was always available.  

In determining whether the will-maker acted free of undue influence – i.e. of her own “full, free 

and informed thought” – in entering the transaction, the following factors are considered: (i) the 

lack of actual influence or opportunity to influence the donor; (ii) the receipt of or opportunity to 

obtain independent legal advice; (iii) the donor’s ability to resist any such influence; and (iv) the 

donor’s knowledge and appreciation about what she was doing.9  

It is important to note that undue influence cases very often turn on the sufficiency of the legal 

advice provided to the will-maker. It is not enough that the will-maker merely spoke to a lawyer; 

the will-maker must have received “informed advice” on the merits of the transaction. In Cowper-

Smith10, Justice Willcock, speaking for the majority, approved the following list of considerations 

for evaluating the significance of legal advice received in assessing a claim of undue influence: 

1. Whether the party benefiting from the transaction is also present at the time the advice is 

given and/or at the time the documents are executed; 

2. Whether, though technically acting for the grantor, the lawyer was engaged by and took 

instructions from the person alleged to be exercising the influence; 

3. In a situation where the proposed transaction involves the transfer of all or substantially all 

of a person’s assets, whether the lawyer was aware of that fact and discussed the financial 

implications with the grantor; 

                                                            
8 Halliday Estate, supra note 3, at paras. 207-08 
9 Cowper-Smith v. Morgan, 2016 BCCA 200 at para. 50 
10 Ibid., at para. 51 
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4. Whether the lawyer enquired as to whether the donor discussed the proposed transaction 

with other family members who might otherwise have benefited if the transaction did not 

take place; and 

5. Whether the solicitor discussed other options whereby she could achieve her objective with 

less risk to her. 

The cases also establish that where there is an allegation of undue influence, adequate advice has 

two separate components: (i) advice as to understanding and voluntariness (attendance on 

execution); and (ii) advice as to the merits of a transaction (the wisdom of entering into the 

transaction). The first branch of the test requires that the solicitor is satisfied the will-maker 

understands the transaction and enters into it freely and voluntarily. The second branch of the test 

requires something more; it requires that the solicitor is satisfied that “the gift is one that is right 

and proper in all the circumstances of the case, and if he cannot so satisfy himself he should advise 

his client not to proceed”.11 In Davy v. Davy, Mr. Justice Gomery discussed this “broader duty” in 

the following manner: 

[…] [T]he jurisprudence emphasizes that the lawyer’s duty to ensure that her client 
understands and freely assents to the transaction at hand sometimes requires the lawyer to 
go well beyond an explanation of the narrow legalities to an assessment of the client’s 
understanding of the substance of the transaction and its implications.  This broader duty 
is engaged where it should appear to the lawyer, on the facts presented to her, that there is 
a real possibility of undue influence.12 [Emphasis added] 

 
C.   FAILING TO MEET THE SOLICITOR’S DUTY: RECENT CASES 
     
The decisions in Halliday Estate13, Davy14, and Re Singh Estate15 are three good examples of 

solicitors failing to meet – or failing to provide sufficient evidence that they met – their duty to 

give informed advice to their clients on estate planning transactions. Wills and estates practitioners 

should review the facts in the cases carefully and consider whether any changes to their practice 

are warranted to ensure they are meeting the appropriate standard.  

                                                            
11 Ibid., at para. 52 
12 2019 BCSC 1826 at para. 118 
13 Supra note 3 
14 Supra note 12 
15 2019 BCSC 272   
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In Halliday Estate, the will-maker had made his first will in 2001, which gave a life interest in his 

estate to his second wife and the residue to his son from his first marriage. In 2012, the will-maker 

was diagnosed with dementia and shortly thereafter began to exhibit signs of confusion, 

forgetfulness and cognitive difficulties. Subsequent to the dementia diagnosis, the will-maker 

drafted two wills in which he gifted the residue of his estate to his second wife, or to her children 

if she did not survive him, leaving only a small gift to his son. The solicitor who took the will-

maker’s instructions did not interview the will-maker without the second wife present and took no 

steps to satisfy himself that the testator had testamentary capacity, or that he was operating free 

from any undue influence.  

Chief Justice Hinkson found that the will-maker did not have testamentary capacity and that he 

was unduly influenced by the second wife. In so finding, he was highly critical of the solicitor’s 

evidence and practice:  

[135] Counsel for the parties agreed that W.E.W. did not perform as one would expect of 
a competent wills and estate practitioner, and I agree. I give his evidence little weight, and 
none insofar as the Testator’s capacity to execute the documents or the Testator’s 
knowledge of what he needed to execute, nor to whether or not he was subjected to undue 
influence by his second wife at the relevant times. 
 
[136] I find that W.E.W. had no memory of any of the significant interactions he had with 
either the Testator or the Testator’s second wife, and instead relied upon what he would 
like to think happened, based upon an imperfect standard practice and, perhaps, what he 
now appreciates he ought to have done. 
 
[…] 
 
[138] [H]e felt no need to even consider the Testator’s capacity, and certainly took no steps 
to do so. He was unaware of the Testator’s 2012 diagnosis of dementia. Although he said 
that the Testator spoke in his presence, I am not satisfied that he could or did do so. Nor 
am I satisfied that W.E.W. turned his mind to whether the Testator said anything 
inappropriate or displayed any signs of cognitive impairment. W.E.W. gave evidence that 
he never discussed the purpose or effect of a will with the Testator, as he assumed the 
Testator knew those things. He never met with the Testator without the Testator’s wife 
being present.  
 
[139] Despite the obvious disparities in the wills that he drafted for the Testator and the 
second wife, W.E.W. said he assumed he was getting joint instructions from the two of 
them. On the Testator’s March Will he failed to write his entire name above the printed 
version of his name, and on his April Will failed to sign any of his name on the line above 
the printed version of his name. This did not concern W.E.W. 
 
[…] 
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[197] The failure of W.E.W. to take instructions from the Testator in the absence of his 
second wife, and his failure to assess the Testator’s testamentary capacity in any 
meaningful way, or to even ensure that the Testator gave verbal responses when the wills 
were discussed with him before their execution, offers no comfort with respect to his 
testamentary capacity. 

 
The court was similarly critical of the solicitor in Davy. In that case, the will-maker began showing 

signs of dementia in 2007. By 2011, her dementia had significantly progressed and she was 

suffering from cognitive difficulties and memory loss. The case concerned a series of estate 

planning transactions in 2007, including the transfer of the will-maker’s home into joint tenancy 

with her son. In light of the will-maker’s age, lack of financial sophistication, and trust in and 

reliance on her son in financial affairs, Mr. Justice Gomery found there was a potential for 

domination in her relationship with the son. As such, the son was required to rebut the presumption 

that the transfer of the property was as a result of undue influence.  

The solicitor who handled the transaction testified that the will maker’s son was present for at least 

part of her meeting with the will-maker. The solicitor’s notes, which were taken 

contemporaneously, did not specify when the son was and was not present. The solicitor further 

testified that “according to her usual practice” she would have reviewed with the will-maker the 

legal effect of the freehold transfer instrument and what the right of survivorship entailed, and that 

she would have explained to the will-maker the difference between joint tenancy and tenancy in 

common.  She was satisfied at the time that the will-maker understood the instrument and was not 

coerced, but conceded at trial that it was possible that the will-maker did not fully understand the 

legal ramifications of the right of survivorship.  

After setting out the five factors from Cowper-Smith, Mr. Justice Gomery discussed the sufficiency 

of the solicitor’s advice: 

[116] In this case, as I have noted, David was present for at least some of Mrs. Davy’s 
discussions with Ms. McGowan and was treated by her as a client.  The proposed 
transaction involved the transfer of ownership in what was by far Mrs. Davy’s most 
significant asset.  There does not appear to have been any discussion of the financial 
implications for Mrs. Davy if she and David were to have a falling out.  Ms. McGowan 
inquired as to whether Mrs. Davy had discussed the proposed transaction with other family 
members and received a false response.  There was some discussion as to other options 
whereby Mrs. Davy could achieve her apparent objective of providing some substantial 
benefit to David in recognition of his care for her without completely disinheriting her 
other children, but the evidence of the discussion is incomplete.  […]. 
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[117] The absence of discussion of the potential financial implications of the joint tenancy 
is particularly important.  The cases establish that, where there is a possibility of undue 
influence, effective independent legal advice requires that the lawyer must not confine 
herself to confirming the client’s understanding of the legal mechanics and voluntary assent 
to the transaction. […] 
 
[118]  The point is not that the lawyer must refuse to accept instructions that are not 
substantively right and proper.  Instead, the jurisprudence emphasizes that the lawyer’s 
duty to ensure that her client understands and freely assents to the transaction at hand 
sometimes requires the lawyer to go well beyond an explanation of the narrow legalities to 
an assessment of the client’s understanding of the substance of the transaction and its 
implications.  This broader duty is engaged where it should appear to the lawyer, on the 
facts presented to her, that there is a real possibility of undue influence. [Emphasis added] 
 
[119]  In my view, this was a case that engaged the broader duty to inquire into Mrs. Davy’s 
understanding of the substance of the transaction and its implications.  Ms. McGowan 
understood that the transfer of the Home into joint tenancy would favour David over his 
siblings.  David had accompanied Mrs. Davy to the appointment.  Ms. McGowan’s 
treatment of Mrs. Davy and David as clients under a joint retainer suggests that Ms. 
McGowan was looking to both of them for instructions.  Ms. McGowan was told that David 
was taking care of Mrs. Davy.  These circumstances raised the possibility of undue 
influence.  Ms. McGowan’s evidence does not suggest that she was alert to this 
possibility.  […]. 
 
[120]  For whatever reason, Ms. McGowan followed the practice, as she described it in 
giving evidence, of explaining just the legal effect of the transaction.  The practice she 
described did not include a broader inquiry into whether the transaction was right and 
proper and an attempt to offer informed advice on its merits. 

 
Mr. Justice Gomery concluded that given the foregoing circumstances, the legal advice the will-

maker received did not offer any assurance for the court that the transfer of the property into joint 

tenancy was as a result of her own full, free and informed thought. As a result, he held that the 

defendant had failed to rebut the presumption of undue influence.  

Even if a solicitor does provide the right advice to a client in the circumstances to meet his or her 

duty, the failure to document those interactions can lead to the same result as not having provided 

the advice at all. In this scenario, evidence of the solicitor’s “usual practice” will not save what 

otherwise may have been a valid estate document.  

In this regard, Re Singh Estate16 serves as an important lesson. In that case, a group of the will-

maker’s children challenged the validity of her will dated February 22, 2016, from which they 

                                                            
16 Supra note 13 
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were disinherited, arguing that she lacked sufficient testamentary capacity. Medical records 

indicated that the will-maker had been in hospital prior to the signing of the 2016 Will and that 

various medical professionals had made statements about the will-maker’s bizarre and paranoid 

behavior, dementia, and confusion. The court held that these statements amounted to “suspicious 

circumstances”.  

The solicitor who drafted the will swore an affidavit that, in essence, referenced his “invariable 

practice” to decline taking instructions from clients who he suspects do not have the mental 

capacity to understand and instruct him about their wills. He deposed that he was satisfied she had 

sufficient capacity and he “had no doubt she was of sound mind”. The lawyer only took notes 

during his first meeting with the will-maker; notes which were only one page in length, half of 

which was taken up by the names of the will-maker’s children and some addresses. He did not 

make any notes about his assessment of the deceased’s capacity, nor did he make any notes about 

any details of the will-maker’s property. The only reference to the will-maker’s assets in his file 

was that she had “described… her family situation and assets” to him.   

Madam Justice MacDonald found that the solicitor’s evidence was not sufficient to establish 

testamentary capacity and made the following comments: 

[105] Although the deceased was not required to understand the contents of her estate with 
“metronomic precision”, she was required to understand the approximate value of her 
interest in the Property and any other personal assets. The lawyer’s statement that she 
described “her assets” to him does not allow me to find that the deceased understood what 
she owned at the relevant time. […] 
 
[124] The lawyer testified that he was satisfied the deceased had capacity because he did 
not suspect otherwise and she “spoke clearly, she made appropriate comments, [and] she 
appeared aware of why she was attending my office.” 

 
[125]     Although I give the lawyer’s comments significant weight, he did not testify about 
any specific questions asked to determine the capacity of the 92-year-old client before him 
such as: whether she had a prior will; the details of Raghu’s estate; what exactly Uma and 
Sneh Kant received from his estate; why she made the decision to disinherit them years 
after her husband’s death; or questions about the nature of her and Uma’s ownership of the 
Property. His affidavit evidence on capacity is made weaker by these absences. 
 
[…]  
 
[132]  On its face, the lawyer’s affidavit is deficient in light of the fact he was preparing a 
will for a 92-year-old woman who was disinheriting two children. 
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D.   TIPS FOR AVOIDING CHALLENGES 
 
As should be apparent from the foregoing paragraphs, wills and estates solicitors are often called 

on to produce their entire files and to provide either affidavit or viva voce evidence in estate 

litigation. Although that can certainly be intimidating, it does not have to be cause for panic. 

Consider taking some or all of the following steps – depending on the circumstances – to ensure 

your client has testamentary capacity and is operating free from any undue influence: 

1. Conduct your initial meeting with the will-maker alone. 

2. Obtain instructions from the will-maker in the absence of any family members or others 

that may benefit from the will-maker’s estate. 

3. If others are present at any time during your meeting(s) with the will-maker, ensure that is 

documented in your notes or a memorandum. 

4. If you are not sure whether or not the will-maker has testamentary capacity, consider 

speaking to the client’s doctor or asking for a medical opinion. 

5. If the will-maker’s estate plan involves an immediate inter vivos gift or transfer of property 

to any other individual: 

a. determine the extent of the will-maker’s assets and, if appropriate, discuss the 

financial implications of the transaction;  

b. enquire as to whether the will-maker discussed the proposed transaction with other 

family members who might otherwise have benefited if the transaction did not take 

place; and 

c. discuss other options whereby the will-maker could achieve her objective with less 

risk. 

6. REMEMBER: If there is even the possibility that the will-maker is in relationship of 

dependency or potential domination, assess his understanding of the substance of the 

transaction and its implications. 
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7. During your meeting with the will-maker, take contemporaneous and fulsome notes. At a 

minimum, your notes should include information on: 

a. your observations of the will-maker’s appearance and behavior, including her 

alertness, responsiveness, and apparent understanding of the matters being 

discussed; 

b. the existence of prior wills; 

c. the will-maker’s knowledge on the nature and extent of his assets. If the will-maker 

is not sophisticated in financial matters, this may require taking independent steps 

to determine what assets he has so that you can ask relevant questions.   

d. the will-maker’s family members; 

e. the relationship between the will-maker and the proposed beneficiaries;  

f. the relationship between the will-maker and her family members;  

g. if there is a departure from prior wills, information on the change in distribution 

and the reasons for doing so; and 

h. if the will-maker wants to disinherit someone that he to whom he owes a moral or 

legal obligation, the reasons for the disinheritance. 
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III.   GIFTS BY JOINT TITLE AND RIGHT OF SURVIVORSHIP 
 
Many estate plans involve a parent transferring legal title to a property or bank account to an adult 

child. Our Court of Appeal recently noted that joint tenancy is a popular form of estate planning 

because the “legal fiction of a unified singularity composed of more than one person may fit 

comfortably in a family context.”17 However, as Madam Justice Francis recently observed, joint 

tenancy as an estate planning device can often create unexpected problems.18 

The most prevalent problem – and the one that accounts for a significant amount of estate litigation 

– is uncertainty over the intentions of the transferor. And that is because not all jointly owned 

property is subject to a true joint tenancy. In fact, as set out in Petrick (Trustee) v Petrick19, 

property that is held in joint tenancy can give rise to three potential scenarios in terms of the 

beneficial interests of the title holders: 

a) A true joint tenancy, in which the joint tenants are each owner of the whole. Each enjoys 

the full benefit of property ownership and the ultimate survivor will enjoy the whole title 

for him or herself. 

b) A resulting trust, wherein only one joint tenant has any beneficial interest in the property 

and the other joint tenant, usually a gratuitous transferee, holds title in trust for the other 

and has no beneficial interest in the property. 

c) A scenario which is sometimes referred to as a “gift of the right of survivorship,” wherein 

a joint tenant is gratuitously placed on title and has no beneficial entitlement to the property 

during the lifetime of the donor, but if the donee survives the donor, the donee will receive 

the entire property by right of survivorship.  In Bergen v. Bergen, Newbury J.A. described 

a gift of the right of survivorship in a joint account as “an immediate gift of a joint interest 

consisting of whatever balance exists in the account on the transferor’s death, assuming he 

or she dies first.”20 

                                                            
17 Zeligs v. Janes, 2016 BCCA 280 at para. 40 
18 Petrick (Trustee) v Petrick, 2019 BCSC 1319 
19 Ibid. at para. 40 
20 2013 BCCA 492 at para. 37  
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More often than not, the transferor has left no documentary record of his specific intentions in 

transferring the particular property. This leaves the court in the unenviable position of trying to 

determine intention from much less reliable evidence, including hearsay statements from the now 

deceased transferor. Even if the transferor had retained a solicitor to assist in the transfer, the 

intention is still not always clear. Not all solicitors take fulsome notes of exactly what the transferor 

was trying to achieve. This can lead to costly and time-consuming litigation.  

Not surprisingly, the best way to avoid litigation in matters concerning jointly owned property is 

to properly document the intention. The easiest way to do this is – of course – to take 

comprehensive and contemporaneous notes. But perhaps the most effective way is to draft an 

actual document, such as a Deed of Gift, that clearly sets out the nature of the transaction and the 

transferor’s intention in signing the document. An estate litigator trying to challenge an inter vivos 

gift of jointly held property in the face of a well-drafted Deed of Gift has an almost insurmountable 

task.       

 Of course, care must be taken in drafting the Deed of Gift. Because an ambiguously drafted 

document – even if the transferor’s subjective intention is clear – will not effectively prevent 

challenges. This is what occurred in Herbach v. Herbach.21 In that case, the transferor sought and 

obtained legal advice as to how to structure her affairs so that her estate would go to two of her 

children to the exclusion of the others. To achieve this, she transferred her house into joint tenancy 

with the children she wished to benefit. In order to preemptively rebut the presumption of resulting 

trust that might arise from these transactions, the transferor executed a “Deed of Gift and Trust” 

which explicitly stated that it was her intent that the two children retain all beneficial interest 

owned in joint tenancy with the transferor after the transferor’s death.  However, the Deed was 

unnecessarily ambiguous. For example, it included the following clauses: 

1. [Barbara and Robert] covenant and agree with [Laura], and acknowledge and declare, 
that so long as the beneficiary is alive: 
 

(a)  [Barbara and Robert’s] interest in the Assets is and shall be held by [Barbara 
and Robert] as bare trustees, in trust for and on behalf of [Laura], and [Barbara and 
Robert] have no beneficial interest in the Assets other than as trustees on behalf of 
[Laura]   
 

                                                            
21 2019 BCCA 370 
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2. It is [Laura’s] intention … , and [she] hereby declares, that upon [her] death … [Barbara 
and Robert] will receive the Assets as a gift by right of survivorship or as designated 
beneficiaries if [they] survive [her], and [she] hereby grants to [them] the right to receive 
the beneficial ownership of the Assets by right of survivorship or as designated 
beneficiaries upon [her] death …. 
 
6. It is understood and agreed that if [Laura] removes [Barbara and Robert’s] names … 
from the title to the Assets or as designated beneficiaries, or causes such removal, then 
upon the occurrence of such removal [Barbara and Robert] shall have no claim (by right of 
survivorship or as designated beneficiaries or otherwise) to the Assets upon [Laura’s] death 
… except such claim, if any, as may arise out of [her] last Will and Testament … (or under 
the Estate Administration Act if [she] dies without a Will). 

 
The Deed also included clauses that purported to divide the beneficial interests that were to be held 

by the children after the transferor’s death. 

The plaintiff challenged the gifts on the ground that clause 6 of the Deed gave the transferor the 

right to unilaterally revoke the gift of the right of survivorship, which rendered it, in law, not a gift 

at all. Although the court ultimately upheld the gifts22, the Court of Appeal was critical of the 

solicitor’s drafting: 

[13] Clauses 7.1 through 7.5 purport to divide the beneficial interests that are to be held by 
Barbara and Robert after Laura’s death. While they do not appear to be completely 
consistent with the idea of a joint tenancy (as they contemplate an unequal distribution of 
the assets), it is not necessary, for the purposes of this appeal, to interpret or consider those 
clauses. 
 
[…] 
 
[24] Given the complexity of the Deed and the area of law that it is addressing, it is not 
well drafted. In clause 2, and elsewhere in the agreement, it is unclear whether the right of 
survivorship is being granted immediately, or whether it is supposed to be granted on 
Laura’s death. Despite the drafting problems, I agree with the judge that the ambiguity 
must be resolved in favour of interpreting the Deed as giving an immediate grant of the 
right of survivorship. Such an interpretation is most consistent with the language used in 
the Deed, and certainly conforms with Laura’s clear intentions 

 
As this case illustrates, it is of utmost importance that the drafting solicitor document the 

transferor’s intention in a clear and unambiguous way. There should be no doubt whatsoever on 

                                                            
22 The court held that Clause 6 of the Deed did not give the transferor the ability to revoke the gift of the right of 
survivorship. Rather, it simply recognized that she was, under the Deed, able to take certain actions that would have 
the effect of severing the joint tenancy. 
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the face of the document (or in the solicitor’s notes) as to which of the three “scenarios” outlined 

in Petrick applies to the jointly held property.  

IV.   CONCLUSION 

There are a myriad of pitfalls of which wills and estates solicitors must be aware when advising 

clients in the estate planning process. However, all it takes to avoid these pitfalls are some 

relatively minor steps at the front end. As the cases discussed in this paper illustrate, even the most 

basic practices – when followed properly – can save a significant amount of time, energy, and 

expense for everyone involved.      


