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Introduction 
 
In some estate cases, obtaining the relief sought in the underlying action or petition is only the 
beginning of the legal battle. Counsel are often faced with defendants who – despite clear, 
unequivocal direction from the court – refuse to follow court orders. Such defiance not only 
complicates each particular case, it also strikes at the heart of our legal system. It challenges 
and undermines the rule of law. In order to guard against such a result, and to adequately 
respond to conduct that defies, opposes, and disrespects its authority, the court has an 
inherent power to punish for contempt.   
 
The purpose of contempt proceedings is to protect the interests of the public and maintain the 
dignity of the court from improper interference. In United Nurses of Alberta v. Alberta (Attorney 
General)1, McLachlin J. (as she then was) described the purpose of contempt proceedings in 
the following manner:  
 

Both civil and criminal contempt of court rest on the power of the court to uphold 
its dignity and process. The rule of law is at the heart of our society; without it 
there can be neither peace, nor order nor good government. The rule of law is 
directly dependent on the ability of the courts to enforce their process and 
maintain their dignity and respect. To maintain their process and respect, courts 
since the 12th century have exercised the power to punish for contempt of 
court. 

 
This paper will provide an overview of the law of contempt, both procedurally and 
substantively, and both with respect to liability and sanctions. It will also provide examples of 
the application of the law of contempt to cases involving wills and estates. Although criminal 
contempt will be briefly addressed, the focus of these materials will be on the law of civil 
contempt, and the procedure for bringing such applications before the court.   
 
 
Civil vs. Criminal Contempt 
 
Contempt proceedings can be classified as either civil or criminal. Civil contempt primarily 
involves the disobedience of a court order or judgment giving rise to a wrong between private 
litigants. Criminal contempt, on the other hand, has a public component, and requires a 
deliberate act of public defiance. In Poje v. Attorney General for British Columbia,2 the 
Supreme Court of Canada distinguished the two different forms of contempt: 

                                                 
1 [1992] 1 S.C.R. 901 at 931 
2 [1953] 1 S.C.R. 516 at 522 
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[…] [T]he distinction between contempts criminal and not criminal seems to be 
that contempts which tend to bring the administration of justice into scorn, or 
which tend to interfere with the due course of justice, are criminal in their nature; 
but that contempt in disregarding orders or judgments of a Civil Court or in not 
doing something ordered to be done in a cause, is not criminal in its nature.  In 
other words, where contempt involved a public injury or offence, it is criminal in 
its nature, and the proper remedy is committal--but where the contempt involves 
a private injury only it is not criminal in its nature.  

 
McLachlin J. elaborated on the “public injury” aspect of criminal contempt in United Nurses of 
Alberta:  
  

A person who simply breaches a court order, for example by failing to abide by 
visiting hours stipulated in a child custody order, is viewed as having committed 
civil contempt.  However, when the element of public defiance of the court's 
process in a way calculated to lessen societal respect for the courts is added to 
the breach, it becomes criminal. 

 
The gravamen of the offence is not actual or threatened injury to persons or 
property…[t]he gravamen of the offence is rather the open, continuous and 
flagrant violation of a court order without regard for the effect that may have on the 
respect accorded to edicts of the court.3  

 
 
Liability in Civil Contempt Proceedings 

In the recent case of Carey v. Laiken,4 the Supreme Court of Canada set out the three 
elements that an applicant must establish beyond a reasonable doubt in a civil contempt 
proceeding: 

1. The order alleged to have been breached must state clearly and 
unequivocally what should and should not be done.  
 

2. The party alleged to have breached the order must have had actual 
knowledge of it.  
 

3. The party allegedly in breach must have intentionally done the act that the 
order prohibits or intentionally failed to do the act that the order compels. 
 

The first element safeguards a respondent against a finding of contempt where an order is 
unclear.5 The rule of law requires that court orders be obeyed. Accordingly, it is of paramount 

                                                 
3 United Nurses of Alberta, supra note 1, at 932 
4 Carey v. Laiken, 2015 SCC 17 at paras. 32-35 
5 Ibid at para. 33  
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importance that persons who are subject to court orders be able to readily determine their 
obligations and responsibilities.6 An order may be found to be unclear if, for example, it is 
missing an essential detail about where, when or to whom it applies; if it incorporates overly 
broad language; or if external circumstances have obscured its meaning.7 The alleged 
contemnor is entitled to the most favourable interpretation of the order.8 If there is even the 
slightest uncertainty in an order, the court is unlikely to make a finding of contempt.9  
 
In Gurtins v. Panton-Goyert, the Court of Appeal adopted the following summary of the 
principles applicable to the interpretation of an order in contempt proceedings: 
 

 No order will be enforced by committal unless it is expressed in clear, certain and 
unambiguous language. So far as this is possible, the person affected should know with 
complete precision what it is that he is required to do or to abstain from doing. 
 

 It is impossible to read implied terms into an injunction. 
 

 An order should not require the person to whom it is addressed to cross-refer to other 
material in order to ascertain his precise obligation. Looking only at the order the party 
enjoined must be able to find out from the four walls of it exactly what it is that he must 
not do. 
 

 A defendant cannot be committed for contempt on the ground that upon one of two 
possible constructions of an order he has breached that order.10 

 
The second element requires the contemnor to have knowledge of the existence of the court 
order and its terms. The common law has always required personal service or actual personal 
knowledge of a court order as a precondition to liability in contempt.11 Knowledge may be 
inferred in some circumstances. Alternatively, “an alleged contemnor may attract liability on the 
basis of the willful blindness doctrine.”12 
 
The third element of civil contempt requires a contemnor to intentionally disobey one or more 
of the terms of a court order. This last element requires proof beyond a reasonable doubt of 
deliberate conduct that has the effect of contravening the court order. It is not necessary to 
prove intent to bring the court into disrepute or to interfere with the lawful process of the 
court.13 Nor must an applicant prove that the respondent intended to breach the order, though 
contumacy or lack thereof goes to the penalty to be imposed following a finding of contempt.14 

                                                 
6 Gurtins v. Panton-Goyert, 2008 BCCA 196 at para. 15 
7 Carey v. Laiken, supra note 4 at para. 33 
8 Gurtins, supra, note 6 at para. 14 
9 For examples in the estate litigation context, see 0861695 B.C. Ltd. v. Laudisio, 2013 BCSC 2581 and 
Re Kajaks Estate, 2016 BCSC 651 
10 Gurtins, supra, note 6 at para. 16 
11 Bhatnager v. Canada (Minister of Employment and Immigration), [1990] 2 SCR 217 at 225 
12 Carey v. Laiken, supra note 4 at para. 34 
13 Topgro Greenhouses Ltd. v. Houweling, 2003 BCCA 355 at para. 6. 
14 Carey v. Laiken, supra note 4 at para. 38 
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Even if the applicant satisfies all three elements of the test for civil contempt, the judge 
entertaining a contempt motion generally retains some discretion to decline to make a finding 
of contempt if, for example, the alleged contemnor has acted in good faith in taking reasonable 
steps to comply with the order.15 As Cromwell J. emphasized in Carey v. Laiken, the remedy of 
contempt is a “last resort” and should be used cautiously: 
 

[36] The contempt power is discretionary and courts have consistently 
discouraged its routine use to obtain compliance with court orders […]. If 
contempt is found too easily, “a court’s outrage might be treated as just so much 
bluster that might ultimately cheapen the role and authority of the very judicial 
power it seeks to protect” […].  As this Court has affirmed, “contempt of court 
cannot be reduced to a mere means of enforcing judgments”: Vidéotron Ltée v. 
Industries Microlec Produits Électroniques Inc., [1992] 2 S.C.R. 1065, at p. 1078 
[…].  Rather, it should be used “cautiously and with great restraint” […]. It is an 
enforcement power of last rather than first resort […].   

 
 
Procedure in Civil Contempt Proceedings 
 
Contempt applications are governed by Rule 22-8 of the Supreme Court Civil Rules. Most 
notably, Rule 22-8(11) states that a party applying for an order for contempt must serve the 
alleged contemnor with the Notice of Application and all supporting affidavits at least 7 days 
before the hearing of the application. Pursuant to Rule 4-3(1)(i), the application materials must 
be personally served.  
 
The doctrine of strictissimi juris applies to civil contempt applications. In other words, there 
must be strict compliance with both evidentiary and procedural rules, and any non-compliance 
will be fatal to the application. The Court of Appeal has described the doctrine as follows: 
 

The notion of strictissimi juris […] requires close adherence to procedural 
requirements: a precision in pleadings, procedure and evidence appropriate to 
the nature of the process which engages the court in a conflict with one of the 
parties.  The process must be carried out with great care.16     

 
It is fundamental to the principle of strictissimi juris that everything must be set out in either a 
Notice of Application or the affidavits to be read in support before an alleged contemptor must 
make the decision whether to answer what is alleged and, if so, what answer will be given.  An 
applicant may not, by introducing later affidavit material, “split their case” after the decision has 
been made whether to answer what is alleged in the original materials and, if so, what answer 
will be made.17 
 

                                                 
15 Ibid., at para. 37 
16 Bassett v. Magee, 2015 BCCA 422 
17 Telus Communications Re: Ruling No. 1, 2006 BCSC 12 
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The Supreme Court Civil Rules do not provide a formal process for contempt proceedings, but 
as a general rule proceedings are bifurcated. The first stage is a hearing to determine liability. 
If liability is established, a penalty hearing follows.18 In Boily v. Carleton Condominium Corp.19, 
the Ontario Court of Appeal discussed the rationale of bifurcated contempt proceedings:  
 

[122] There is good reason to bifurcate contempt hearings.  As in criminal 
prosecutions, in contempt hearings, liability and penalty are discrete issues. In a 
hearing in which liability and penalty are dealt with together, there is a risk that 
evidence relevant, material and admissible to liability, will be improperly applied 
to penalty or vice versa. 

 
Essentially, a bifurcated contempt hearing is preferable to a single proceeding, which 
considers both liability and sanctions together, because it avoids the risk of requiring a new 
hearing on the basis of legal error or unfairness.20   
 
 
Penalties for Civil Contempt 

The aim of sanctions for civil contempt differs from that of sanctions for criminal contempt. The 
general principle is that criminal contempt is to be answered with penal sanctions, while 
sanctions for civil contempt should protect the rights as between private litigants and thus 
should be “coercive” as opposed to punitive.21  The primary objective of the civil law sanction 
for contempt is to secure compliance with the courts’ orders rather than punishment.22  

On its face, Rule 22-8(1) appears to limit the remedies available to the judge hearing a 
contempt application to a fine or an order of committal: 

(1) The power of the court to punish contempt of court must be exercised by an 
order of committal or by imposition of a fine or both. 

Despite such mandatory language, the Court of Appeal has confirmed that Rule 22-8 cannot 
detract from or limit the court’s inherent jurisdiction to punish for contempt.23 The range of 
available penalties is therefore broader than what is provided for in the Rules.24 For example, 
in Bea v. The Owners of Strata Plan LMS 2138, the Court of Appeal upheld an order for the 
seizure and sale of the respondent’s property as a remedy for civil contempt in the face of 
particularly egregious behavior by the applicants, who had been previously declared vexatious 
litigants.  

                                                 
18 Carey v. Laiken, supra note 4 at para. 18 
19 2014 ONCA 574 
20 Courtney v Sambray, 2015 ONSC 4872 at para. 19. 
21 Majormaki Holdings LLP v. Wong, 2008 BCSC 374, at para. 22, aff’d 2009 BCCA 349 
22 Larkin v. Glase, 2009 BCCA 321 
23 Bea v. The Owners of Strata Plan LMS 2138, 2015 BCCA 31 
24 The Law Society of British Columbia v. Carlisle, 2014 BCSC 2362, at para. 70 
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In (British Columbia) Health Employers Assn. v. Facilities Subsector Bargaining Assn.,25 
(2004), Bauman J. (as he then was) adopted ten principles concerning sentencing in the case 
of civil contempt. Some of these principles applied primarily to the issue in that case (an 
unlawful strike), but some were general in nature. Of particular note are the following: 

 The inherent jurisdiction of the court allows for the imposition of a wide range of 
penalties for civil and criminal contempt. 
 

 Deterrence, both general and specific, but especially general deterrence, as well as 
denunciation, are the most important factors to be considered in the imposition of 
penalties for civil, as well as criminal, contempt. 
 

 Imprisonment is normally not an appropriate penalty for a civil contempt where there is 
no evidence of active public defiance (such as public declarations of contempt; 
obstructive picketing; and violence) and no repeated unrepentant acts of contempt. 
 

 Where a fine is to be imposed, the level of the fine may appropriately be graduated to 
reflect the degree of seriousness of the failure to comply with the court order. 
 

 In setting the overall level of penalty, the court may take account of the level of penalty 
imposed in similar cases in the past and may adjust the penalty upwards or 
downwards, depending on the court's assessment as to whether previous levels of 
penalty have had an effective general deterrent effect. 
 

 In ordering payment of a fine, the court may permit, by imposition of appropriate 
conditions, the contemnor to satisfy the fine in alternative ways, such as payment to a 
charity or the provision of free services to the persons harmed by the continuance of 
the contemptuous behaviour. 

In Law Society of British Columbia v. Hanson,26 the court set out a number of factors to 
be considered when determining an appropriate sanction: 

(a) the gravity of the offence; 

(b) the need to deter the contemnor; 

(c) the past record and character of the respondent; in particular, whether the alleged 
contemnor has committed previous contempts; 

(d) the protection of the public; 

(e) the successful party’s ability to realize the judgment; and 

(f) the extent to which the breach was intended. 
                                                 
25 31 B.C.L.R. (4th) 124 (S.C.) 
26 2004 BCSC 825, at para. 108, affd 2005 BCCA 354 
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Essentially, the court must consider the proportionality of the sentence in relation to the 
wrongdoing. In doing this, the personal circumstances of the contemnor and any mitigating 
factors must be taken into account, as it may result in a modification of what would otherwise 
be an appropriate penalty for the particular type of contempt. 
 
 
Costs in Contempt Proceedings 
 
Courts tend to award solicitor-client costs upon successful contempt motions. Costs in 
contempt proceedings are reflective of the sentiment that applicants should not be penalized 
for assisting in upholding the administration of justice and for compelling obedience of a court 
order. The fact that the contempt has been purged is irrelevant. Purging the contempt did not 
render the conduct any less contemptuous.27  
 
 
Civil Contempt in Estate Litigation   
 
Although one may not immediately think of estate litigation when discussing the law of 
contempt, estate practitioners do from time to time have to contend with litigants failing to 
follow court orders. Although contempt applications may arise with respect to many different 
issues, they often involve an executor’s failure to comply with an order requiring the executor 
to pass his or her accounts. Three particular examples from Ontario are noteworthy.   
 
In Langston v. Landen,28 a case involving fraud in the administration of an estate, the court 
upheld a civil contempt sentence of 14 months imprisonment. The defendant, in his capacity 
as executor, misappropriated estate funds for his own use, and failed to obey multiple court 
orders to pass accounts and produce documents in his possession relating to the dealings of 
the frozen estate accounts. Additionally, the defendant failed to produce to the court a 
complete list of his personal assets, and proceeded to file false affidavits relating to those 
assets and their value.  By imposing such a severe sentence, the trial judge was particularly 
concerned with general deterrence: 
  

[43] Proper penalties make the public sit up and take notice. The word goes out 
into the community that the Court will not tolerate disobedience of its Orders. In 
this case, the "community" is specific as well as general in nature. The specific 
community is that of estate trustees and other trustees, as well as persons in 
positions as fiduciaries, persons acting under powers of attorney or other 
positions of trust. When money held in trust disappears, the person who 
controls it has a legal obligation to account for its administration, if ordered to do 
so. Failure to so account is egregious conduct, since 
executors/trustees/guardians/attorneys all are obliged to keep proper accounts 

 

                                                 
27 Peel Financial Holdings Ltd. v. Western Delta Lands Partnership, 2003 BCCA 551; Everywoman's 
Health Centre Society (1988) v. Bridges (1991), 54 B.C.L.R. (2d) 273 (C.A.); and Sound Contracting Ltd. 
v. Comox-Strathcona (Regional District), (2005), 7 M.P.L.R. (4th) 115 (B.C.C.A.). 
28 2010 ONSC 6993, add’d 2011 ONCA 242 
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During sentencing, the court did not find it appropriate to consider the defendant’s apology as 
a mitigating factor because it was insincere and lacked remorse. Further, the defendant’s 
apology did not account for missing estate assets, nor did the defendant address the reasons 
as to why he – knowing the potential consequences – continued to repeatedly breach the 
orders of the court. The defendant was further ordered to return to the Superior Court of 
Justice upon the completion of his sentence to tell the Court what he with the balance of the 
estate assets. 
 
In Walling v. Walling, 29 the defendant executor failed to comply with several court orders 
requiring him to pass accounts and distribute the proceeds of the estate. Initially, this non-
compliance resulted in two contempt findings and fines of $1,000 and $1,500 respectively. The 
defendant failed to pay the fines and continued to repeatedly ignore the court orders. 
Accordingly, the court sentenced the defendant to seven days’ imprisonment. The defendant’s 
repeated failure to obey the court orders was also a significant factor in the court’s decision to 
award the plaintiffs $100,000 in punitive damages at trial – an amount double that of the award 
sought by the plaintiff.30  
 
Susin v. Susin31 also concerned a passing of accounts issue, although it is unique in that the 
finding of contempt did not arise from a direct contravention of court order. In that case, two 
factions of siblings had been litigating various issues regarding their father’s estate for 16 
years. Between 2010 and 2014, seven different judges at different times – in separate motions 
brought in Toronto, Newmarket and Brampton – affirmed that Welland, Ontario was the proper 
venue for proceedings relating to the estate, including proceedings for the passing of accounts. 
Despite these orders, one of the siblings, Dorino, brought a motion seeking a passing of 
accounts in Brampton. The chambers judge held him in contempt, finding that his motion was 
intended to subvert the administration of justice, to show disrespect for the court, and to harass 
the responding parties. He was committed to prison for three days. On appeal, Dorino argued 
that the bringing of the motion did not constitute disobedience of the previous orders requiring 
all estate matters to be dealt with in Welland. The Ontario Court of Appeal held that while that 
may be “technically” true, Dorino was still in contempt: 
 

[23] While this may be technically so at one level, I see no practical difference 
between failing to obey the orders and failing to recognize and accept the 
validly-made previous orders, in these circumstances.  They are tantamount to 
the same thing.  Substantively they have the same destructive effect on the 
integrity of the administration of justice.  In any event, breach of a prior court 
order is not the only type of conduct that will justify a finding of contempt.  
 
[24] The classic definition of contempt at common law comes from The Queen 
v. Gray, [1900] 2 Q.B. 36 […]: 
 

Any act done or writing published calculated to bring a Court or a 
judge of the Court into contempt, or to lower his authority, is a 

                                                 
29 Walling v. Walling, 2011 ONSC 508 at para. 40. 
30 Walling v. Walling, 2012 ONSC 6580 
31 2014 ONCA 733. 



P a g e  | - 9 - 
 

 

contempt of Court. That is one class of contempt. Further, any 
act done or writing published calculated to obstruct or interfere 
with the due course of justice or the lawful process of the Courts 
is a contempt of Court. The former class belongs to the category 
which Lord Hardwicke L.C. characterised as “scandalising a 
Court or a judge.” 
 

[25] I agree with the motion judge that Dorino’s conduct fell within the second 
class of conduct referred to above.  It constituted an act done that was intended 
to, or was likely to, interfere with or obstruct the fair administration of justice 

 
 
Conclusion 
 
The inherent power of the court to punish for contempt is a valuable and powerful tool to 
compel compliance with court orders. However, the court will exercise its power sparingly and 
as a last resort after all other methods of compliance have been exhausted. Liability for 
contempt can difficult to establish, and the court will insist on strict compliance with procedural 
and evidentiary rules. Where contempt is established, the court will ensure sanctions are 
proportionate to the contumacious behavior. Although imprisonment is normally not an 
appropriate penalty for a civil contempt, the courts have shown a willingness to make such an 
order in particularly egregious circumstances, both in estate and other civil litigation.  
 
 
 
 
 
 
 
 
 
 
 
 


